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Wat er Resource Policies and Authorities
CONSTRUCTI ON OF HARBOR AND | NLAND HARBOR PRQIECTS
BY NON- FEDERAL | NTERESTS

1. Purpose. This regulation provides instructions on the use of
Sections 204(a), 204(b), 204(c), 204(d), 204(e) (Operations and
Mai nt enance), and 204(f) of the Water Resources Devel opnent Act
(WRDA) of 1986.

2. Applicability. This regulation applies to HQUSACE OCE

el enents, maj or subordi nate commands, districts, |aboratories,
and field operating activities (FOA) having Gvil Wrks
responsibilities.

3. Ref er ences.

a. Water Resources Devel opnent Act of 1986, Public Law (PL)
99- 662.

b. ER 1105-2-100. (Draft)
c. ER 1140-1-211.
d. ER 1165-2-120.

4. Definitions.

a. Harbor and Inland Harbor - Section 204 applies to the
pl aces identified by the terns "harbor”, "inland harbor", "deep-
draft harbor", and "general cargo harbor" which are defined in
Section 214 of PL 99-662. Harbors and |Inland Harbors include any
project of inprovenent for conmercial navigation purposes in the
navi gabl e waters of the U S. excluding

(1) inland waterways subject to waterway user fuel taxes
under PL 95-502, as anended, or as otherw se defi ned,

(2) the Saint Lawence Seaway,

(3) navigation inprovenents constructed or maintained by
non-public interests,
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(4) interior access channels, berthing and nooring areas,
and other inprovenents that are not included in "general
navi gation features" as that termapplies in Authorized Federal
Proj ect s;

(5) navigation inprovenents for the benefit of only one
owner/user; and

(6) any portion of the Colunbia R ver other than the
channel s on the downstream si de of Bonneville | ock and dam

‘b.  Authorized Federal Project - Any navigation inprovenent
project specifically authorized by Federal statute.

c. Non-Federal Interest - is defined as a State, political
subdi vi sions thereof, or other responsi bl e agency described as a
| egally constituted and financially capable public body wth ful
| egal authority and financial capability to obligate itself to
execute and performfully all the requirenents and terns of its
| ocal cooperation agreenent. Included is a public agency or port
authority established under State |aws or a conpact entered into
between two or nore States with the consent of Congress under
Section 10 of Article |I of the constitution.

d. Separable Elenment - Section 103(f) of PL 99-662 defines
Separabl e El enment as a portion of a project (1) which is
physi cal ly separable fromother portions of the project; and (2)
whi ch (A) achi eves hydrol ogic effects, or (B) produces physical
or econom c benefits, which are separably identifiable fromthose
produced from other portions of the project.

e. Eligible Operation and Mii ntenance - Section 214 of PL
99- 662 defines eligible operation and nmai ntenance to nean al
operations, maintenance, repair, and rehabilitation, including
mai nt enance dredgi ng reasonably necessary to naintain the width
and nom nal depth of any harbor or inland harbor. It does not
i nclude providing any | ands, easenents, rights-of-way, or dredged
mat eri al di sposal areas including retaining dikes necessary for
use of the area, or performng relocations required for project
operation and nai nt enance.

5. Backgr ound.

a. Section 204(a) authorizes a non-Federal interest to
undertake navi gati onal inprovenents in harbors or inland harbors.
Projects constructed under this subsection are not considered to
be Federal projects unless the Federal Governnent |ater assumnes
responsibility for operation and mai ntenance after project
construction 1s conpleted pursuant to Section 204(e) (Operation
and Mai ntenance). For any project constructed in
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accordance with Section 204(a), the non-Federal interest is fully
responsi ble for all construction costs incurred and for obtaining
all necessary permts. See paragraph 6 for further discussion of
Section 204(a).

b. Section 204(b) allows the non-Federal interest to
contract wwth the Corps of Engineers to have the Corps undertake
studi es and engi neering for projects which the non-Federal
interest wll construct under 204(a). The studies, conducted at
t he expense of the non-Federal interest, can be used (under
Section 204(d)) in addressing the requirenents for obtaining the
appropriate permts required under the Secretary's authority as
wel | as support for a request for Federal operation and
mai nt enance under Section 204(e) (Operation and Mai ntenance).
See paragraph 7 for further discussion.

c. Section 204(c) permts the Corps to turn over to non-
Federal interests Corps studies initiated before 17 Novenber 1986
(either finished or unfinished), so that the study information
may be used in the permtting process. |If the transferred Corps
study is conﬁlete, It can be used (under Section 204(d)) in
addressing the requirenments for obtaining the appropriate permts
requi red under the Secretary's authority as well as support for a
request for Federal operation and mai ntenance under Section
304(e) (Operation and Maintenance). See paragraph 7 for further

i scussi on.

d. Section 204(d) states that if the Corps of Engi neers has
conpl eted a study and engi neering for an inprovenent to a harbor,
including filing of a Final Environnental |npact Statenment, and
t he non-Federal interest has requested and recei ved such study
and engineering fromthe secretary pursuant to subsection (b) or
(c) of Section 204, the non-Federal interest is authorized to
carry out the inprovenent. Any inprovenent inplenented in
accordance with subsection (d) of Section 204 shall be deened to
satisfy the requirenents for obtaining the appropriate permts
requi red under the Secretarr's authority, subject to a finding
that (1) the applicable regulatory criteria and procedures have
been satisfied and that(2) regulatory requirenents and
envi ronnental conditions have not changed since the studies were
conpleted. Note this provision only applies to satisfying the
permts required under the Secretary's authority.

e. Section 204(e). The 1986 Water Resources Devel opnent Act
contains two sections | abeled 204(e). Regulations inplenenting
the first Section 204(e) (Reinbursenent) are available in ER
1165-2-120. The second Section 204(e% (Operation and
Mai nt enance) gives the Secretary of the Arny responsibility for
operation and mai ntenance of any project constructed by non-
Federal interests under Section 204, provided
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that before construction, the Secretary determ nes that the
proposed work is economcally justified and environnentally
acceptable. The Secretary nust also certify that the work has
been conpleted in accordance with applicable permts and
acceﬁtable desi gn standards. To avold confusion, all references
to the section authorizing Federal assunption of operation and
mai ntenance will be referred to herein as Section 204(e')
(Operation and Mai ntenance). Further guidance regarding Section
204(e') (Operation and Mintenance) is provided in paragraph 8.

f. Section 204f allows the Secretary to approve as nany as
two proposal s whereby a non-Federal interest would undertake al
or part of an authorized Federal project as the agent of the
Secretary by utilizing its own personnel or by procuring outside
services, so long as the cost of doing so will not exceed the
cost of the Secretary undertaking the project. See paragraph 9.

6. Non-Federal Construction of a Project. Section 204(a)
applies to construction of a navigation inprovenent by non-
Federal interests w thout Federal participation in the initial
costs of project construction. Although Section 204(a)
aut hori zed non-Federal interests to undertake navi gati onal
i nprovenents in harbor or inland harbors, it does not change
requi renents to obtain regulatory permts for the proposed
i nprovenent. Al permts required pursuant to Federal and
State |l aws nmust be obtained in advance of the actual ) )
construction. Furthernore, in the event that fish and wildlife
n1t|Pat|on nmeasures are determ ned appropriate, such mtigation
shal ' be conducted before or concurrent with construction. See
Earagraph 8 regarding how a non-Federal project may qualify for
ederal assunption of O&M

7. Studies undertaken by the Corps of Engineers. Reference is
made to three categories of Corps of Engineers studies in
Subsections 204(b) and 204(c): new studies requested by the non-
Federal interest; studies initiated prior to 17 Novenber 1986;
that are still unfinished; and conpleted studies initiated prior
to 17 Novenber 1986. All can be used to help expedite the
Federal permtting process.

a. Subject to policies established in ER 1140-1-211, a
district commander nmay provide study services to a non-Federal
interest to neet the objectives of Section 204(b) with funds
advanced by the non-Federal interest, if Corps personnel are
avai l able to do the work.

b. \Wenever a non-Federal interest requests studies and
engi neering fromthe Corps, the District Commander should al so be
prepared to provi de guidance to the requesting party concerning
the need for any additional work that nust be conpleted prior to
?btaining any permts required pursuant to Federal and State
awns.
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8. Wen the conditions of Section 204(d) are net, the
appropriate permts required under the Secretary's authority
shal | be granted subject to the non-Federal interest's acceptance
of the terns and conditions of such permts. The Corps wl
nmonitor projects that have been constructed using Federal permts
obt ai ned t hrough Section 204(d) in the same way that all other
non- Federal projects are nonitored to ensure that such projects
have been constructed in accordance with the terns and conditions
of such permts.

9. (peration and Mintenance (O&M. Subject to certain
conditions, the Federal Governnment w || become responsible for
the future operation and nmai ntenance of a harbor or inland harbor
i nprovenent constructed by a non-Federal interest under Section
204(a), Section 204(d), or Section 204(e% ( Rei nmbur senent) .

Federal Of%and; M responsibilities for authorized Federal projects
subj ect to rei nbursenent, Section 204(e), are addressed 1n ER
1165-2-120. The procedures described herein apply only to

inProvenents undertaken by the non-Federal interest under the
authority of Section 204(a) or Section 204(d).

a. Secretary Approval . No construction shall conmence for

any project which proposes to have the Secretary nmaintain the
general navi gation features under the authority of Section
04(e') (Operation and Mai ntenance) until the Secretary of the

Arny determ nes that the proposed I nprovenents are ecohomcally
ustified, environnmentally acceptable and consistent with the

purposes of Title Il of P.L. 99-662. The Secretary nust, before
construction, review and approve the economc justification
details of the PrOJeCt pl ans and design, arrangements for the
prosecution of the work, and the environnental aspects. All

I nformati on necessary for this determ nation nust be provided at
non- Feder al expense.

b. Environnental Acceptability. Since the non-Federa
interest will be required to obtain all necessary Federal, State,
and local permts, nornmally environnmental concerns wll be
addr essed adequatelg through the permtting process. However,
consideration will be given to any need for further docunentation
to meet NEPA requirenents.

c. Economc Justification. 1In order to find the proposed
work economcally justified, it nust be denonstrated that:

(1) Project benefits as defined by the Water Resources
Council's Principles and CGuidelines exceed project costs,
i ncl udi ng constructi on and O%M costs.

(2) Project O&M costs are no greater than the O%and; M costs
of the project which maxi m zes net benefits (the so-called "NED
plan"). Note that the proposed work does not have to be the NED
pl an, but only that project benefits exceed project costs.
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d. Consistent with Federal Policy. Maintenance of the
project nust be consistent with other Federal policies, including
the policy that the benefits fromthe project do not accrue to a
single privately owned facility (benefit of only one owner/user).

e. Submttal of Data. The study which determ nes the
rel ati onship between project benefits and project costs will be
the responsibility of the non-Federal interest. A report of
study results will be provided to the District Conmander for
review and comment. Once the District Commander is satisfied
that the study adequately addresses the econom c issues and
envi ronnental concerns, the study will be forwarded to the
Secretary of the Arny along with details of proposed design,
pIaEs and specifications, and arrangenents for prosecution of the
wor K.

f. Construction and Certification. The project nust be
constructed in accordance wth applicable permts, appropriate
engi neering and desi gn standards, and pl ans approved by the
Secretary of the Arny. This neans that:

(1) The Corps of Engineers will have the right to inspect
the work and to enter, at reasonable tines and in a reasonable
manner, upon | and which the non-Federal interest owns or controls
for access to the project for purposes of inspection.

ﬁ2) The District Commander nust certify that the project was
conpl eted in accordance with applicable permts and approved

pl ans. The District Commander will then forward such
certification through the D vision Commander and Chief of
Engineers to the Secretary of the Arny.

. Funding of Docunent Review and Construction Inspection.
Funding for the Corps activities involved in docunent review as
wel | as inspection and certification of construction should be
requested through the normal budgetary process in response to the
annual program and budget EC.

h. Cost Sharing for O&M

(1) Commercial Navigation. Cost sharing will be in
accordance with the terns of Section 101b of WRDA of 1986, PL 99-
662:

(a) For projects whose depths do not exceed 45 feet, the
Federal Government will assunme 100 percent of eligible O%M costs
(see paragraph 4f). Al other costs including |ands, easenents,
rights-of-way and dredged material disposal sites are the
responsi bility of the non-Federal interest.
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(b) Wen the project depth exceeds 45 feet, the non-Federal
interest will be responsible for 50 percent of the increnental
eligible O&M costs beyond that necessary to nmaintain a 45 foot
proj ect .

(2) Recreation Navigation. O&and;Mcosts for recreationa
features of a project shall be assigned 100 percent to non-
Federal interests (Reference Section 103(c) (4) and Section
103(j) of WRDA of 1986, PL 99-662.)

i. Discontinuance of Mintenance. If, at any tine
subsequent to construction, the Secretary of the Arny determ nes
that the O&M of the project is no |onger economcally justified
or environnentally acceptable, the Federal Governnent will no
| onger be responsible for &M The Federal Governnment may choose
to maintain a | esser depth or conpletely discontinue maintenance
activities.

]. Model Agreenent. A sanple nodel agreenent is attached as
Appendi x A

10. Section 204(f). A proposal by a non-Federal interest to act
as an agent of the Secretary for a Corps project under the terns
of Section 204&f) must be approved in advance by the Assi stant
Secretary of the Ar (Gvil Wrks). The proposal would be.
submtted to the district commander who would forward it, with
recommendations to the division and subsequently to HQUSACE
(ATTN. CECWP). Inplenentation policy is as foll ows:

a. The proposal nust show that the proposed plan can be
undertaken at a cost which does not exceed that which could be
expected to accrue under nornmal Corps of ENngi neers procedures,
and of fer convincing evidence that the final project wll be
conpleted at no additional cost to the Governnment and within a
reasonabl e schedul e.

b. The non-Federal interest nust obtain all necessary
permts including those Federal permts ordinarily not required
when the Corps does the work.

c. Subm ssion proposal by non-Federal interest shal
descri be procurenent nethods to be used for procuring outside
services, work to be done by its own personnel, and the desired
basis for conputation of the requested rei nbursenent anount.

d. Non-Federal interest may start work under Section 204(f)
at the Pl anning, Engineering and Design stage or construction
stage as agreed upon with the Secretary.

e. Paynent for the Federal share will be after conpletion of
the work that would have been otherw se a Federal
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responsibility. The District Commander shall certify
acconpl i shnment of such work and forward request for
rei mbur senent.

FOR THE COMVANDER

l\ r:\-
Cor ps of Engi neers
Chi ef of Staff

APP A - Model Agreenent



